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Abstract
In light of the challenges of bringing certainty and some sort of uniform approach
over arbitration confidentiality, the present article maps the existing domestic framework
relating to the same, focusing specifically, how prominent jurisdictions have treated the
nuances of the concept of confidentiality in international commercial arbitration. Mapping
shall take into consideration relevant legislative provision as well as judicial precedents of
prominent jurisdictions belonging to both civil and common law domains. On the basis of
the discussion, a holistic attempt shall be made to draw cumulative inference in connection
of the developing approaches over the protection of confidentiality in arbitration
proceedings.

Introduction
It is a cliché to state international arbitration has become one of the favoured mechanisms for resolving
disputes in commercial world. In particular, arbitration is an indispensable feature of international
contracts. In recent years, the popularity of arbitration clause has grown even more in view of
tremendous growth in global trade, commerce and investment, thus naturally causing an enlargement
in number of disputes. The scenario has exerted enough pressure on the market to rely more heavily on
arbitration to seek an early and efficient resolution of disputes.10In other terms, growing reliance on
arbitration is primarily based on limiting exposure to litigation while expanding business interests
globally. An increased use of arbitration has provided a suitable ground for countries to enact
arbitration friendly legislations along with equally strong reasons for establishment of international
arbitral institutions. In effect, the arbitration world has experienced an accelerated competition among a
variety of arbitral institutions, both public and private, to offer innovative solutions vide their arbitral
rules to disputing parties.
Arbitration is widely preferred over litigation as the former protects confidentiality of the
proceedings. In effect, as a fundamental aspect of arbitration, confidentiality has assumed critical
dimensions. Various issues underpinning arbitration confidentiality have galvanized attention of the
global arbitration community. Parties often want to see strict confidentiality of arbitration proceedings.
As a result,arbitral institutions now increasingly vie with each other to offer innovative or creative
rules in regards to maintaining the arbitration confidentiality.It remains a case that the confidentiality is
not an easy thing to define with precision. There are often larger principles or pressing issues which
may work against confidentiality, possibly leading to removal of legal protection given to it. Various
jurisdictions have attempted to address the question of arbitration confidentiality in their own ways.
10
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The issues relating to extent, nature and scope of confidentiality has generated much debate and
controversy. This is evident from the divergent views expressed by national courts of various
jurisdictions, as a result, at a global scale, there are differing rules on confidentiality protection or in
other terms there is no uniformity in respect of principle of confidentiality. As for instance, on several
occasions, the parties either agree or do not agree to specific confidentiality provisions as part of their
arbitration agreement.In these cases, national courts have often reached a variety of conclusions with
regard to the confidentiality of international arbitral proceedings. On one end of the spectrum, English
courts have repeatedly recognized relatively extensive obligations of confidentiality, implied from the
mere existence of an agreement to arbitrate.11 At the other end of spectrum, Australian courts appear to
have rejected the notion of a general obligation of confidentiality of arbitral proceedings seated in
Australia and governed by the Australian law.12
These decisions prompted several jurisdictions to incorporate specific provisions dealing with
the topic in their arbitration laws, either by including a confidentiality obligation (drafted in broad
terms or limited to specific aspects, or to specific participants in the proceedings) or by excluding
confidentiality in the absence of a specific confidentiality agreement of the parties. Other jurisdictions
left the subject to be developed on case by case basis.13
In light of the challenges of bringing certainty and some sort of uniform approach over
arbitration confidentiality, the present article maps the existing domestic framework relating to the
same, focusing specifically, how prominent jurisdictions have treated the nuances of the concept of
confidentiality in international commercial arbitration. Mapping shall take into consideration relevant
legislative provision as well as judicial precedents of prominent jurisdictionsbelonging to both civil
and common law domains. On the basis of the discussion, a holistic attempt shall be made to draw
cumulative inference in connection of the developing approaches over the protection of confidentiality
in arbitration proceedings.

Arbitration Confidentiality in Prominent Jurisdictions
Earlier, given the problem of defining confidentiality in objective terms, domestic legislations dropped
the idea of incorporating any provision on it, which added to the complexity, resulting into uncertain
decisions in lawsuits. However, now, an increasing number of national legislations deal with the issue.
Along with the domestic provision, the judicial precedents have helped evolve a distinct approach
within a particular legal system. A perusal of the prominent jurisdictions, while revealing the nature
and scope of the arbitration confidentiality, also exposes the divergent treatment of this issue within the
concerned national jurisdiction. In this regard, the survey of prominent jurisdictions namely US, UK,
France, Canada, Australia, India, UAE (Dubai) and Singapore will demonstrate the current trend and
help locate the possible convergence or at least furnish a way of looking at the issue of arbitration
confidentiality. This section will first give a snapshot of legislative provision on confidentiality
protection, which will be followed with the related judicial pronouncements of eight prominent
jurisdictions as named above.

United States
United States does not recognize confidentiality as a general rule.14 The American Arbitration
Association (AAA)15specifies in its Statement of Ethical Principles16 that while arbitrators and AAA
11
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staff have a duty of confidentiality, it is neutral as to whether the parties should enter into a
confidentiality agreement or agreed order pertaining to the confidentiality of the proceeding or the
award.In other terms, the parties always have a right to disclose details of the proceeding, unless they
have a separate confidentiality agreement.17Where public agencies are involved as disputants, then as a
matter of fact, the arbitral award routinely becomes public. Courts have also ignored the parties’
agreements where public policy strongly supports disclosure.18
The US federal law on arbitration is contained in the Federal Arbitration Act (1925)19and
Uniform Arbitration Act (2000).20 While the former, an Act of Congress, applies to interstate and
foreign commerce, the latter is basically a model law which may be adopted by provincial states while
framing their own relevant legislation on arbitration. But the aforesaidtwo Acts do not specifically deal
with theconfidentiality aspect of arbitration. Some states though have dealt with the issue in details. As
for example the revised Florida Arbitration Code21 provides: An arbitrator may issue a protective order
to prevent the disclosure of privileged information, trade secrets and other information protected from
disclosure to the extent a court could if the controversy were the subject of a civil action in the state of
Florida.
In general, the American courts also follow the similar- if not an even stricter- position. The
status of the courts in US is that unless the parties’ agreement or applicable arbitration rules provide
otherwise, there is no requirement under US law or the arbitration proceedings and matters transpiring
within them to be treated as confidential by the parties.22 Court’s view on confidentiality assumes
importance since in the US neither the Federal Arbitration Act nor the Uniform Arbitration Act impose
a confidentiality obligation on the parties.
The issue of confidentiality was thrown light on in theUnited States v. Panhandle Eastern
Corp.23, which involved a request by the U.S. Government for the production of documents used in
ICC arbitration in Switzerland, the court said that, without an agreement between the parties, or
procedural rules that explicitly guarantee confidentiality, no doctrine of confidentiality could be
implied.The US federal case laws appear to be stricter on the aspect of accepting an implied duty of
confidentiality in either internal arbitration rules or by the parties’ general understanding that
arbitration proceedings are confidential.24Whilst certain circuit courts have upheld confidentiality
provisions in arbitration agreements25, others have held such agreements to be unenforceable as an
unconscionable term.26
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United Kingdom
England is the only country which has been vocal in emphasizing the existence of a broad duty of
confidentiality. But surprisingly, its Arbitration Act, of 1996 is silent on the provisions of
confidentiality.27This omission though was no indication that confidentiality was not regarded as
important. It was the difficulty of reaching a statutory formulation due to myriad exceptions and
qualifications to confidentiality that led the drafters to conclude that the courts should be left to
continue to work out its implications on a pragmatic case by case basis.28
Thus legislative vacuum in UK has not deterred the courts to come up with judicial decisions
on the nature and scope of confidentiality. It started with Oxford Shipping Co. Ltd. v. Nippon Yusen
Kaisha(The Eastern Saga)29wherein it was held that the arbitration proceedings are held in private and
therefore parties were prohibited to disclose their details to the strangers.
Over a period of time, the English courts have formulated three clear rules by way of judicial
pronouncements, the essential characteristics of which are briefly provided below:
First Rule: The first rule states that the arbitration proceedings are held in private which implies
that in the absence of the parties’ consent arbitrators have no power to order the concurrent hearing of
two arbitrations in which the arbitrators but not the parties were identical and the disputes closely
associated.30
Second Rule: It is considered to be a restatement of traditional view, and was formulated by the
Court of Appeal in 1990 whereby it was propounded that there exists an implied duty of confidentiality
arising out of the very nature of arbitration, and which is binding upon parties.31
The application of the above two ruleswere manifest in Hassneh Insurance Co of Israel and
Others v Stuart J Mew32, wherein Justice Coleman emphasized that even if the implied duty to
maintain confidentiality existed as a “matter of business efficacy,” this duty is not absolute and must
necessarily be removed when disclosure was “an essential element” (as opposed to “strongly
persuasive”) for the establishment or protection of an arbitrating party’s rights vis-à-vis third parties to
develop a cause of action, or in order to raise a defense. However, the theory propounded by Coleman
J. was partly overruled in Ali Shipping Corporation v Shipyard ‘Trogir’33, wherein the court held that
the implied confidentiality was neither dependent on the private nature of the materials, presented in
the arbitration, nor on custom, usage or business efficacy, but it arose as a matter of law.
In recent times, the English courts have continued to accept the duty of confidentiality but have,
on occasion, been prepared in limited circumstances to recognize certain limits. In 2009, in the case of
Emmott v. Michael Wilson & Partners34, the issue before the Court of Appeal was whether a party to
arbitration could disclose documents generated in that arbitration in a foreign litigation. The Court of
Appeal identified different circumstances in which questions of confidentiality may arise including (1)
where a party to litigation seeks disclosure of documents generated in an arbitration, (2) where a party
to litigation wishes to disclose the court judgement or other documents on the court file which relate to
an arbitration (for example where the court decides an appeal of an arbitration award), (3) where a
27
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party to an arbitration seeks the assistance of the court through a witness summons to obtain material
from another arbitration and (4) where a party to an arbitration wishes to disclose arbitration
documents (including the award) to third parties. After analyzing these situations the Court of Appeal
stated the circumstances in which the general rule may be waived and documents arising from
arbitration may be disclosed: Such circumstances will include: (1) leave of the court, (2) interests of
justice or in public interest, (3) reasonably necessary in order to protect the legitimate rights of an
arbitrating party, (4) with the express or implied consent of the party who produced the document. In
relation to the term, “interests of justice”, Collins J concluded that the exception to confidentiality in
the name of the same is not limited to the “interests of justice” in England but may relate to a foreign
jurisdiction where the dispute is of an international nature.
Third Rule: It is basically an application of the implied duty of confidentiality. In the case
ofMilsom and OrsvAblyazov35,the court accepted the principles laid down in Emmott v. Michael
Wilson & Partners36 and concluded that implied duty of confidentiality extends to documents also. It
was noted that an implied duty of confidentiality is not absolute and can be overridden in various
circumstances.
In short, it may be said, that UK court in the first place goes by the assumption that arbitration
matter is confidential recognising further such a prima facie obligation gives rise to an obligation not to
disclose or use documents gathered in arbitration. Apart from this aspect, arbitral awards are also
treated confidential, subject to the exception where disclosure is required for reason to protect legal
rights in other legal proceedings.

France
France is considered as one of the most popular destinations for international arbitration. International
Chamber of Commerce or ICC37 is based in Paris, which is globally known as a credible institution
rendering arbitration services to parties from all around the world. The relevant legislative on
confidentiality is captured in Article 1469 of the Code of Civil Procedure, 1981, which lays down a
legal duty of confidentiality by simply stating that “the deliberations of arbitrators are secret”.38
However recently in 2011, France adopted a new law on arbitration39whereby several changes
were introduced in the existing laws. Under the modified law, there is no automatic assumption of
confidentiality of international arbitration unless an explicit agreement to this end is inserted in the
arbitration agreement. However, for domestic arbitration, a duty of confidentiality exists ipso facto.40
Hence, now if the parties wish to avail the benefit from under the French confidentiality regime, they
must enter into an agreement for it in advance. The reversal of the traditional confidentiality
presumption as regards the arbitral process, applicable in all international matters, commercial or
otherwise, constitutes a significant change in the context of the increasing demand for transparency, in
particular in investment arbitration.41
35

[2011] EWHC 995 (Ch)
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In France the position of the courts is considered not harsh. French courts have invariably held
that there existed an implied duty of confidentiality and no exceptions were permitted. The principle of
confidentiality in arbitration was upheld in more general terms by the Tribunal de Commerce of Paris
which ruled that “arbitration is a private procedure of a confidential nature; recourse to arbitration
accepted by the parties should avoid all publicity of the dispute between them and of its possible
consequences; subject to a legal duty of information any breach of such confidentiality by a party to
the proceedings is a breach of an obligation”.42
Although, the doctrine of confidentiality in arbitration has always retained a strong and
dominant position under the French Legal System, some latest cases such asNafimcov. Foster Wheeler
Trading Company AG,43 exemplifies the possible shift in the approach of the French judiciary.In this
case it was stated that the party claiming breach of confidentiality agreement, need to prove the
existence of such a duty to observe confidentiality in arbitration under French law, since the parties,
may have not chosen to renounce such an obligation.
Most significantly, now French law officially recognises that the jurisdiction of French courts
acting in aid of arbitration extends not only to the traditional situations where the parties have opted
France as the place of the arbitration, French law as the law applicable to the procedure or the French
courts as the courts having jurisdiction in these matters, but also to situations in which a party is
“exposed to a risk of denial of justice” even when the case at hands has no connection whatsoever with
France.44 This was essentially held to be the position in State of Israel v. NIOC.45

Canada
In Canada the issues relating to confidentiality have not been expressly covered under the relevant
legislation. In addition, the courts have not bothered to look at these issues due to legislative vacuum.
Consequently, in the first place, the issue does not seem to be settled. But some superior judges of the
Ontario judiciary have accepted46that confidentiality has well-accepted benefits, and is a critical
component of commercial arbitration, and therefore parties have reasonable and legitimate
expectations of confidentiality in arbitration. In practice, normally over such issues, the court will
weigh the public interest in disclosure against the importance of commercial interest in preserving
confidentiality. Canada, thus presents an example where public interest is viewed as carrying more
weightage in matter of deciding confidentiality issues.

Australia
The use of arbitration in resolving commercial disputes has tremendously increased in Australia in
recent years. Until 2010, there was no domestic legislative provision on confidentiality in Australia.
The International Arbitration Act 197447 as amended in 2010 introduced Sections 23C-G as a series of
“opt in” provisions, whereby the parties must expressly provide for confidentiality in their arbitration
agreement to apply the law. In other terms, express agreement for confidentiality is a pre-condition
before the law could be invoked. The general principle is contained in Section 23C which requires the
parties and the arbitral tribunal not to disclose confidential information subject to a detailed set of
42

Bleustein et autresv.Société True North et Société FCB International, 2003 Revue de l’Arbitrage 1 (Feb. 22, 1999)
Court de’ Appeal de Paris, Rev Arb 143 (2003)
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Court of Cassation, Revue De L’Arbitrage 693 (Feb. 1, 2005)
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Ontario Superior Court of Justice, Telesatv Boeing, ONSC 22 (2010)See further inSierra Club of Canada v. Canada
(Minister of Finance)2 S.C.R. 522 (2002) where the court ordered a sealing order protecting the document to be disclosed
in a court proceeding.
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exceptions governed by the subsequent sections 23D to 23E. “Confidential information” is defined in
the interpretation clause (Section 15) to mean “information that relates to the proceedings or to an
award made in the proceedings”, including (a) all pleadings, submissions, statements, or other
information supplied by a party to the arbitral tribunal; (b) any evidence supplied to the tribunal; (c)
any notes made by the tribunal of evidence or submission; (d) any transcript; (e) any rulings of the
tribunal; and (f) any award.
Recently in 2015 the Parliament of Australia has passed Civil Law and Justice (Omnibus
Amendments) Bill 2015, which, inter alia, brings further amendment in the International Arbitration
Act of 1974. It has incorporated that arbitrations seated in Australia will be confidential by default,
unless the parties to the arbitration agreement have opted out of the existing confidentiality provisions
provided in the Act.48This amendment will reverse the effect of the decision of the High Court of
Australia in Esso Australia Resources Ltd v Plowman(Ministry for Energy & Minerals) &Others49,
wherein the Court, while disapproving confidentiality being an essential and fundamental characteristic
of private dispute settlement, denied the existence of anautomatic an implied duty of confidentiality in
contract. Therein the Court had stated that confidentiality cannot be implied simply by treating it “as
matter of business efficacy” or “as a matter of law”.50The High Court although agreed that the
obligation of confidentiality in arbitration could exist through an express agreement of the parties. It
recognized a duty of confidentiality only in respect of documents produced compulsorily pursuant to
an order of the tribunal. However, with the new amendments of 2010, effect of the decision has been
reversed.The issue is now addressed by the opt-in provisions which means that arbitration in Australia
is confidential unless the parties opt out of it.The new default position will apply to arbitration
agreements entered into after the amendments become a full-fledged law. This new opt-out provisions
make it more likely that international commercial arbitrations seated in Australia will be conducted on
a confidential basis.

India
India enacted its Arbitration and Conciliation Act in 199651, which has been recently drastically
amended in 2015.52 Both the original and amended version do not deal with confidentiality in
arbitration proceedings. However, confidentiality of conciliation53 is provided for in the Act of 1996.
Both arbitration and conciliation are substantially and procedure-wise different from each other.
Hence, the confidentiality for conciliation proceedings cannot be ipso facto applied over arbitration
proceedings. As things stand, under the Act there is no express or implied obligation to treat an
arbitration agreement, any proceedings arising from it, or the award as confidential. To some extent,
confidentiality is dealt with under the Indian Evidence Act, 1872 which provides that no barrister,
attorney or pleader shall be permitted to disclose any communication, advice or contents of a document
made available in the course and for the purpose of employment, unless with the client’s express
consent.54Despite such statutory provisions, it is arguable that a duty of confidentiality in arbitration
would be implied, as one Indian judgment55 found that such a duty was implied only into mediation
48

“Parliament passes changes to international arbitration laws”, Ahurst Australia Publications, 2015, available at:
https://www.ashurst.com/doc.aspx?id_Content=12327, (last visited on May 10, 2017).
49
1995 (128) ALR 391
50
Steven Kouris, Confidentiality: Is International Arbitration Losing one of its Major Benefits?, Journal of International
Arbitration (Vol. 22, 2005) pp. 127-139
51
The Arbitration and Conciliation Act, Act No. 26 of 1996
52
DipenSabharwal et al, India Overhauls its Arbitration Regime, White & Case (Nov. 9, 2015) available
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53
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54
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proceedings.56 Mediation can be allowed during the arbitration process if parties so choose.57 The
Court in the instant case attempted to relate arbitration confidentiality by reading the same into the
mediation confidentiality. But, this line of reasoning in absence of clear provision is hardly legally
tenable among the arbitration community in India. In view of current lack of confidentiality protection,
it may be said that the Indian arbitration regime has basically followed a line of approach whereby the
legal system leaves such issues to be decided by the court on case to case basis.

United Arab Emirates (Dubai)
In order to promote business and investment friendly climate, UAE in 2004 established a large special
economic zone, namely Dubai International Financial Centre (DIFC), which is governed by a common
law framework distinguished from the federal legal system of UAE. It is characterised, inter alia, by its
own independent judicial framework or court system58. As a result, Dubai, a global financial hub, has
become one of the leading centres for arbitration.
The 1992 federal Civil Procedure Code of UAE59 has incorporated provisions on arbitration60,
but the confidentiality issues are not addressed within the Code. However, in a case of 2009, Dubai
Court of Cassation affirmed that unless the parties agree otherwise, arbitration is regarded as a private
process to be conducted in secret.61 The decision appears to confirm that arbitration is treated as
confidential even under the federal law of UAE.
Direct and clear exposition about arbitration confidentiality is found in the DIFC Arbitration
Law of 200862, which is based on the UNCITRAL Model Law on Arbitration.63 Article 14 of the law
of 2008 specifically provides that “unless otherwise agreed by the parties, all information relating to
the arbitral proceedings shall be kept confidential except where disclosure is required by the order of a
DIFC Court.” In addition the institutional rules framed by Dubai International Arbitration Centre
(DIAC)64 also clearly sets forththat unless all parties agree in writing, as a general principle all awards
and orders in their arbitration, together with all materials and documents used in the proceedings (not
otherwise in the public domain) will remain confidential, except to the extent that disclosure may be
required in case of legal duty to protect or pursue a legal right or to enforce or challenge an award in
bonafide legal proceedings before a state court or other judicial authority.65Further DIAC also lays
down that an award may be made public only with the consent of the parties.66

56

See, Peter J. Wang, Confidentiality in Asia-Based International Arbitrations Jones Day Publication (Feb. 2012)available
athttp://www.jonesday.com/confidentiality_in_asia-based_international_arbitrations/ (last accessed April 2, 2017)
57
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58
Gordon Blanke& Khalil Mecantaf, United Arab Emirates, in Lawrence W. Newma& Colin Ong (eds) INTERIM MEASURES
IN INTERNATIONAL ARBITRATION (Juris Publishing, 2014) p. 795
59
UAE Federal Law No. 11 of 1992
60
Id, see, Articles 203-218
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However, it remains a case that in contrast to DIFC Arbitration Law of 2008, UNCITRAL Model Law on Arbitration is
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2007,
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https://eguides.cmslegal.com/pdf/arbitration_volume_II/CMS%20GtA_Vol%20II_3_4_DIAC.pdf (last accessed April 4,
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Presently, there is no reported case on arbitration confidentiality emerging out of the DIFC
Court, so the precise limits and scope of it are yet to be explored.67 But, in view of explicit legislative
formulations, an approach favouring confidentiality of arbitration proceedings seems to have gained
ground within the Dubai region.

Jordan
The Hashemite Kingdom of Jordan, considered a liberal country in the middle-east, is governed by a
limited constitutional monarchy. It became a full-fledged member of the WTO in 2000, following
which it was obliged to liberalize its economy as well as its domestic laws. It ushered a new law on
arbitration in 200168 to reflect and sync with the modern principles and practices of international
commercial arbitration. The Act of 2001 was a major improvement over the previous relevant
enactments. It is primarily based on the Egyptian Arbitration Act69, which in turn, is based on the
UNCITRAL model law of 1985. The Jordanian Act on arbitration, however, does not make any
reference to UNCITRAL.
As is the case with most of the Arabian countries, the domestic arbitration law of Jordan does
not explicitly cover the issues of confidentiality. The Act of 2001, though, indirectly refers to
arbitration confidentiality by laying down that “arbitral award may not be published in whole or in part
except with the approval of the two parties to arbitration.”70
The aforesaid provision is the only guidance for any confidentiality issue arising in the course
of cases of international arbitration in Jordan. The interesting feature of the provision is that it starts
with non-obstante clause by emphasizing that arbitral “award may not be published” in the first place.
In other terms, it may be argued, the provision creates a possible assumption in favour of privacy of
arbitral award unless the parties agree to go public. But, there is little clarity on this aspect, as judicial
rulings in the country have yet to throw light on the confidentiality issues. Since the legal system of
Jordan commonly fills in the existing legislative gaps by allowing reference to other Arabian
jurisdictions such as Egypt, some light may be gathered in this regard from the relevant ruling of an
Egyptian court, wherein the Court of Appeal in Cairo held that arbitral award cannot be deemed to be
‘annulled’ simply because publication of award is caused without the consent of a party.71 The Court
had reasoned that in such situation of breach of confidentiality the proper remedy would be to seek
damages instead of annulment of the whole award.72While this sort of interpretation implicitly calls for
preserving confidentiality, nevertheless, it also essentially weighs confidentiality issue principally in
terms of monetary compensation.
Jordan is a member of New York Convention, namely the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, 1958. It ratified the Convention in 1979. In relation to the
enforcement of foreign arbitral awards in Jordan, such proceedings are deemed ‘public’.However, the
documents filed in legal proceedings do not ipso facto form part of the public record. One can obtain
access to such documents with prior legalauthorization, as for example, through power of attorney.73 In
such situation, the parties to arbitration have little control to stop the publication of arbitral award or
contents thereof.
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In view of the aforesaid discussion on arbitration confidentiality in Jordan, it may be said that
the country has basically adopted a cautious approach in matter of confidentiality of international
arbitration. By not covering the issue in explicit manner, it essentially demonstrates a trend to decide
the confidentiality issues on case to case basis.

Singapore
Singapore has experienced a phenomenal growth in the international arbitration activities. The citystate enacted Singapore International Arbitration Act in 2002.74 The rule on confidentiality is not quite
specific, but some impressions may be gathered by looking at Sections 22 and 23 of the Act. Section
22 lays down a general principle and states that upon the application of party, court proceedings under
the Act shall be heard otherwise than in open court. In the next Section 23, certain restrictions are
imposed on the reporting of proceedings in such cases.
Singapore judiciary in several cases has followed the approach of the English courts. High
Court in MyanmaYaung Chi Oo Co Ltd v Win Win Nu,75accepted that the parties to arbitration are
under an implied duty to keep documents confidential but disclosure even without the leave of the
court may be permitted in case of reasonable necessity. The court adopted the approach of an implied
term arising from parties’ expectations to keep the proceedings as confidential. The court also held that
the assessment of whether disclosure is “reasonably necessary” can change over time in the course of
the same case.
Further, in AAY and others v. AAZ (AAY)76, the High Court while accepting that there exists an
implied duty of confidentiality held that the disclosure of certain documents relating to arbitration did
not violate the implied duty of confidentiality in arbitration. The Court in the instant case endorsed the
approach taken by the English Court of Appeal in Emmott v. Michael Wilson & Partners Ltd
(Emmott)77, indicating that ratios of the case should form basis for future development in this branch of
law. In addition , the Court expressly announced two of the established exceptions to confidentiality by
stating that disclosure of matters may be allowed (i) where the public interest so requires; and (ii) with
the consent of all the parties to the arbitration.
AAY case is the first decision in Singapore which has comprehensively considered the common
law jurisprudence on the implied obligation of confidentiality in arbitration.78The said decision has
been welcomed by the arbitration community as it attempts to remove ambiguity in the Singapore’s
approach to arbitration confidentiality.

Concluding Remarks
Confidentiality constitutes an essential attribute of arbitration proceedings. It is not an exaggeration to
state that parties who rely on arbitration are often motivated to do soas they believe that proceedings
would be confidential. Therefore, to reiterate, the issue of confidentiality has acquired critical
significance in the realm of arbitral laws. In the initial phase of development of laws on arbitration,
confidentiality was not addressed, but in view of the centrality of the issue, now an increasing number
of legislations of various countries have given legislative space to this issue. In addition, the
rulesframed by arbitral institutions have also dealt with the nuances of confidentiality. The recent
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global trends as perused in the article demonstrate, however, that rules governing extent of
confidentiality protection are not uniform. Views on this issue have remained divergent. There is no
guarantee that the law of the seat of arbitration will necessarily back or recognize the confidentiality of
the arbitration proceedings.
Although many jurisdictions attach significance to arbitration confidentiality, yet some
jurisdictions such as England do not treat confidentiality as an inherent aspect of arbitration.
Moreover, even in jurisdictions which evolved arbitration long back, the extent of the obligation to
maintain confidentiality is often not clearly stipulated (for example, USA). In effect, though, a trend
has emerged to extend confidentiality to proceedings, materials and documents prepared or used and
the award rendered in the arbitration. It remains obvious that in absence of clear exposition in law and
arbitration agreement, parties should not assume the existence of confidentiality. In other terms, both
law of the jurisdiction as well as the arbitration agreement must expressly incorporate confidentiality in
order to cast aside the current uncertainty in terms of legal outcome in any possible confidentialityrelated- litigations. Lastly, in view of differing notions and approaches of various jurisdictions,this
seems to be the surest way of affording legal protection and a degree of predictability to arbitration
confidentiality.

